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Current Topics. 


The Progress of Justice. 


Ir is useful sometimes to glance back over the path that has 
been trodden in the past, if only to understand the direction in 
which we wish to proceed. Sir NORMAN BIRKETT evidently 
believes in the value of such a retrospect, for in an address on 
Sth January at a luncheon of the Historical and Literary Circle 
of the Devonshire Club, Sir NoRMAN related the strange case 
of Elizabeth Canning (19 St. Tri. 370), which in 1753 involved 
the trial, conviction and sentence of death upon a person who, 
Sir NORMAN said, had been falsely accused by her friends. 
Elizabeth Canning was a young servant girl of excellent 
character who left her home on New Year’s Day, 1753, and was 
not heard of again until 29th January. Endless speculation and 
many treatises dealt with what happened to her between those 
two dates. Subsequently three witnesses for the defence, as well 
as Elizabeth herself, were tried for perjury. What the real 
truth of the matter was, said Sir NORMAN, he did not think anyone 
would ever know, but the final conclusion he wished to make on 
the case was that administration of justice in our own day showed 
a great advance on the conditions which applied at that time, 
when an inrocent person was sentenced to death. He added 
that he could only say that out of a long experience in all kinds 
of eases he had never known one, whether he had acted for the 
defence or for the prosecution, in which he had been satisfied that 
an innocent person had been convicted. Sir NORMAN, of course, 
did not go so far as to say that there were no such cases. There 
have been a Slater case, and a Beck case in the not very distant 
past, but both of them rested on exceptional circumstances of 
mistaken identity. The celebrated advocate, Sir CHARLES 
RUSSELL (later LORD RUSSELL OF KILLOWEN), father of the present 
LORD RUSSELL, immediately after the trial of Mrs. Maybrick 
and her conviction for murder and sentence to death, wrote to the 
Home Secretary asking him to reconsider the case on the grounds 
that there was no direct evidence of administration of arsenic 
to her husband, and that only a small quantity of arsenic was 
found in the body after death, and none in the stomach, bile, 
heart, spleen, etc. In 1895, six years later, he wrote to 
Sir Matthew White stating his ‘‘ strong and emphatic opinion 
that Florence Maybrick ought never to have been convicted, 
and that her continued imprisonment is an injustice which ought 
promptly to be ended.’’ The capital sentence was, as is well- 
known, respited on the express ground that there was sufficient 
doubt whether the death had been caused by arsenical poison. 
Sir CHARLES RUSSELL expressed his strong conviction that the 
foundation on which the whole case rested was rotten, for that in 
fact there was no murder. In 1898 he wrote to the Home 
Secretary that he considered ‘‘ the history of this case reflects 
discredit on the administration of the criminal law.” He wrote 
again to the Home Secretary on the same subject only a few 
months before his death. Such cases happen, but fortunately for 
the confidence which is generally reposed in the administration 
of the criminal law, they are not frequent. 


Sunday Theatres. 

On the pros and cons of the Sunday theatre controversy from 
the moral or the religious point of view, lawyers will no doubt be 
as divided as the rest of the community, and it would be going 
outside our province to express any views of that sort on the 
motion, for the debate of which in the Commons facilities are to be 
requested, that a Defence Regulation should be made to permit 
Sunday stage performances during the war on the same basis as 
other forms of Sunday entertainment. Whether the motion will 
be debated this term appears at present to be problematical. 
In 1941 the Home Secretary proposed that theatre opening should 
be permitted on Sundays, but this was rejected by the Commons, 
and it seems at first sight unlikely that the Government will 
attempt to put the issue again before the House unless they feel 
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that they will be able to command a majority of votes. In 
addition to opposition in the House there is clearly some opposition 
in the acting profession, although it would appear that a majority 
of actors and actresses favour Sunday opening. Mr. NICHOLAS 
HANNEN has gone to the length of addressing a petition to every 
member of Parliament requesting them to preserve the liberty 
of the actors’ day of rest, which ‘‘ is valueless to them if, by the 
arbitrary will of managers, it is varied in each contract.’”’ As 
lawyers we feel it pertinent to say that the state of the law on 
what may and what may not be done on Sunday is at the very least 
confused and illogical. A very different economic system 
prevailed in 1677 when the Sunday Observance Act, 1677, 
was passed, and the necessity for some adjustment was felt after 
a number of common informer actions were brought against 
cinema proprietors in 1931. This resulted in the passing of the 
Sunday Entertainments Act, 1932, which gave, by way of 
compromise, a sort of local option to grant licences for the 
Sunday opening of cinemas, subject to the securing of a day of 
rest for employees, and the payment of a proportion of the 
proceeds to charity. The difficulty of applying such a com- 
promise to the Sunday opening of theatres would appear mainly 
to be that a substantial difference between the appearance of 
London on Sunday and on week-days would disappear if the 
theatres were opened, particularly in the West End, where a large 
number of theatres are situated. Whatever the equity or truth may 
be on the question at issue, it would be very difficult to secure a 
symmetrical state of the law on a subject on which the cleavages 
of popular opinion are so deep and apparently irreconcilable. 


Nazi Plunder and the Law. 

THE Inter-Allied Information Committee has issued its fifth 
report on conditions in occupied territories. It consists of a 
revealing account of penetration of German capital in Europe, 
by means of systematic and officially authorised robbery and 
looting. The main direction for this carefully planned and 
wholesale campaign of plunder was given in a speech by FUNK, 
the Nazi economic ‘‘ expert,” in July, 1940, when he said that 
the German people must have the maximum economic security 
and the maximum consumption of goods, and that the European 
economy must be directed to this end. The pattern for all 
occupied countries is the same, though the degree of inhumanity 
with which it is practised varies in accordance with the whim, 
or possibly the policy, of the ‘‘ conqueror.” It consists of a 
general control of banking, industry and trade, an adjustment 
of trade in order to make goods cheap for Germans and dear for 
her dominated neighbours, allocation of foodstuffs, raw materials 
and manufactured articles in the exclusive interests of the 
‘‘ master race,’’ and discrimination in process rates of pay and 
margins of profit to the disadvantage of the non-German. The 
methods have varied, from confiscation without compensation, as 
in Poland, Czechoslovakia and the U.S.S.R., to the utilisation 
of grossly exaggerated ‘‘ occupation costs’ for the purpose of 
buying shares and interests in businesses, the granting of 
compulsory credits by local banks to German firms, the 
compulsory joining of German cartels and the manipulation of 
exchanges. Significally enough, it is German’s so-called ally, 
Rumania, in which, as the report states, German economic 
penetration has gained the most obvious hold. The report also 
notes the overrunning of Italy by German technicians, who give 
the orders in the factories and are backed up by the unceasing 
supervision of the Gestapo. On 5th January the Foreign Office 
issued a statement that His Majesty’s Government had joined 
with sixteen other governments of the United Nations in making 
a formal declaration of their determination to combat and defeat 
the plundering by the enemy powers of the territory brought 
under their control, whether it is open looting like the seizure 
of food, materials, and works of art, or indirect looting of the sort 
described in the report. The governments making the declaration 
reserve all rights to declare invalid any transfers of or dealings 
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with property, rights and interests situated in occupied territories 
or belonging to persons, including juridical persons, resident in 
such countries. The precise action to be taken towards restora- 
tion after victory obviously cannot yet be defined, but the 
procedure of examination and the decision regarding invalidation 
will be the concern of the legitimate government of the despoiled 
country on its return. Action, however, may have to be taken 
by two or more governments in co-operation where transfers 
extend across national frontiers. As a first step the parties have 
agreed to establish a committee of experts to consider the scope 
and sufficiency of the legislation of the allied countries for the 
purpose of invalidation of transfers and similar dealings and to 
collect. information. The well-known German procedure of 
disposing of her stolen property to “‘ fences ”’ in neutral countries 
will not avail her this time. Germany’s new order is in reality 
a very old disorder, and it will have to be radically cured by the 
application of the sovereign remedies of the law. 


Regional Planning Again. 

More support for regional planning is to be found in a memo- 
randum prepared by the Institution of Municipal and County 
Kngineers, who, as the memorandum states, ‘* have been chiefly 
instrumental in the inception and carrying out of past planning 
schemes.”’ Regional consideration, it is said, is necessary to 
ensure in a given area a proper balance of space for habitation, 
industrial development, recreation, market gardening and 
agriculture and stock rearing, though these, together with certain 
schemés of water supply and sewerage and sewage disposal, 
may have to be considered nationally rather than locally. Local 
authorities should remain responsible, it is suggested, for detailed 
planning, together with allied matters such as draining, road 
making, bridge building and housing, their schemes being subject 
to approval by the State department. Two methods of achieving 
regionalism are discussed : (a) an extension of local authorities’ 
boundaries so that a single local authority controls a regional 
area containing a balanced proportion of urban and agricultural 
land, or (b) a statutory obligation on local authorities within a 
particular region to collaborate in the preparation of a unified 
scheme. The latter, it is stated, would probably be the better. 
Under either suggestion, the detailed planning functions of local 
authorities would remain very similar to those at present, but 
they would work from certain fixed points and with definite 
standards, instead of as independent units, while their schemes 
would be co-ordinated regionally, in accordance with the scheme 
of communications and zoning laid down for the area as a whole. 
Local authorities might also have delegated to them the con- 
structior and care of national or regional highways, water supply 
schemes, drainage, the management of national parks, and other 
physical features within their boundaries. The memorandum 
adds that it should be made illegal to sell, exchange or obtain 
options en any land or property in an area controlled by a planning 
scheme or damaged by enemy action, except under licence, 
which should be granted only in the case of hardship or personal 
necessity, the local authority being given the first option of 
purchase. The memorandum, which is being placed at the 
disposal of the Minister of Works and Planning, is a _ real 
contribution to the problems of reconstruction. , 


The Rural District Council. 

In the new scheme of local government which will have to 
be arranged in preparation for post-war reconstruction, the 
place of the rural district council is by no means unimportant. 
A memorandum recently issued by the Rural District Councils 
Association of England and Wales states that regionalism, whether 
it takes the form of control through Government regional agents 
or single all-purpose authorities operating over wide areas or 
large urban-rural authorities, would destroy local self-government 
and disrupt the whole life of the countryside without compensating 
advantages. Machinery for the revision of local government 
boundaries, it is admitted, should be improved, and should be 
applied to boroughs, as well as to urban and rural districts. 
Regrouping would mean fewer local authorities. The increasing 
burdens, however, on county councils meant a lessening of the 
influence of elected representatives and an increasingly centralised 
bureaucracy. This may be countered by giving a full measure 
of responsibility to the rural district councils. It is therefore 
suggested that the administration of the Housing (Rural Workers) 
Acts should be entrusted wholly to rural district councils, and the 
method of joint boards or committees should be more fully 
applied to water supply and sewerage schemes. This method 
of co-operation, it is proposed, should also be applied to town 
and country planning. Rural district councils, it is stated, 
are prepared for an expansion of public social services commen- 
surate with those in the cities and towns, and it is added that 
rural district councils should be responsible for district services, 
including, inter alia, sewerage and sewage disposal, water supplies, 
housing and slum clearance, fire prevention, refuse collection 
and disposal, town and country planning, control of building, 
rating and valuation, prevention and treatment of infectious 
diseases, public lighting, parks and recreation grounds, allotments 
and burial grounds. It is clear from the memorandum that the 
Rural District Councils Association are not in favour of a radical 





alteration of the present structure of local government as far 
as their councils are concerned, being convinced that any alteration 
in the direction of more regionalism would vitiate the democratic 
system of local government on which, in the last resort, all reform 
depends. 


Compensation for Requisitioning : Fixtures. 

THE Estates Gazette has for some time past been performing a 
useful service by reporting cases coming before the General 
Claims Tribunal under the Compensation (Defence) Act, 1939. 
Although these cases are in no way binding on the tribunal or on 
other courts, they form a valuable guide to all concerned in this 
class of work. In response to a query from a correspondent, the 
Gazette sent a letter to the Ministry of Works and Planning 
requesting guidance from the Ministry on the construction of 
s. 2 (1) (a) of the 1939 Act with special reference to plant and 
machinery. This, it will be recalled, sets out as one of the items 
in the aggregate sum to be awarded by way of compensation foi 
the taking possession of any land ‘‘ a sum equal to the rent which 
might reasonably be expected to be payable by a tenant in 
occupation of the land... ”’ The Ministry replied that *‘ any 
of the fixed plant that is required for the essential services of the 
building is entered in the schedule of condition and is considered 
requisitioned with the land, compensation being paid under 
s. 2 (1) (a). Processing plant and machinery, however, are 
regarded as chattels, and in the event of them not being 
requisitioned, the department will reimburse expenses if reason- 
ably expended in removing, storing, oiling and greasing and 
reinstating upon relinquishing of the premises. If, however, the 
chattels are stored on the requisitioned premises they remain 
there at owner’s risk and no storage rent can be claimed. If any 
of the processing plant and machinery is not in the way of the 
occupying department it may remain stored in situ at owner's 
risk.” The Estates Gazette for 9th January published this letter 
and refers (inter alia) to cases before the tribunal which were 
reported in their issue of 26th September, 1942, in one of which 
a claim for electric fittings was disallowed, while in another sums 
were awarded for linoleum, picture and curtain rails, and also an 
amount for electric wire and fittings. A useful judgment reviewing 
the somewhat conflicting authorities on what are fixtures and 
therefore part of the land was given by BIRKETT, J., in Hulme v. 
Brigham and Another, on the 20th November last. Where the 
plant and machinery are undoubtedly fixtures, the prope: 
authority may nevertheless give directions under s. 2 (1) (d), in 
connection with the taking possession of the land, to remove them. 
and in that case, as in the case of chattels, the Ministry’s statement 
applies, i.e., the reasonable expenses of removing, storing, oiling. 
greasing and reinstating upon relinquishing the premises will be 
allowed. 


War Damage Repairs. 

THE War Damage Commission issued in the London Gazette 
on Ist January a notice which affects the following area in the 
County Borough of Exeter: An area comprising the following 
wards: St. Petrock, St. John, St. Paul, St. Sidwell, that part 
of St. Matthew Ward north of Clifton Road, including the 
frontages on both sides of Clifton Road, and those parts of 
St. James, St. David and Rougemont Wards south of the 
Southern Railway main line. They also issued on 15th January 
a notice which affects the following area: Urban District of 
Barnet: An area botnded by the centre line of the following 
streets : On the north-east—St. Albans Road (that part between 
Alston Road and High Street) ; on the east—High Street Church 
Passage (that part between St. Albans Road and Church Passage) : 
on the south—Wood Street (that part between Church Passage 
and The Avenue); on the west—The Avenue; and on the 
north-west—Alston Road. The notices are issued under s. 7 (2) 
of the War Damage Act, 1941, whereby provision is made for 
securing that the making of payments by the Commission in 
respect of war damage shall have regard to the public interest. 
The effect of the notice in the case of Barnet is that any person 
proposing to execute works for the repair of war damage, other 
than temporary works, in the area specified where the total 
ultimate cost will be more than £100 on any one hereditament. 
must first inform the Commission. The effect of the notice in the 
case of Exeter is that any person proposing to execute works for 
the repair of war damage, other than temporary works, in the 
wards named where the total ultimate cost will be more than 
£100, or ten times the net annual value (whichever is the less), 
on any one hereditament, must first inform the Commission. 
The notice with regard to Exeter should be read in conjunction 
with the notice which appeared in the London Gazette on the 
22nd May, 1942. The conjoint effect of these two notices is 
that, within the wards now specified, all works costing more than 
£100, or ten times the net annual value, whichever is the less. 
should be submitted to the Commission. In the remainder of 
the area of the County Borough of Exeter, all works costing more 
than £1,000, or ten times the net annual value, whichever is the 
less, should likewise be submitted to the Commission. The 
condition laid down regarding notification will be strictly enforced 
and the incurring of a larger expenditure without prior notification 
to the Commission will render the person doing such works liable 
to forfeit the right to repayment by the (Commission. 
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Limitation Act, 1939, s. 21. 


WITH the very short period of limitation imposed by the Public 
Authorities Protection Act, 1893, and the longer, but still short, 
one prescribed by s. 21 of the Limitation Act, 1939, there arises 
in an acute form the question what is to happen where a plaintiff 
fails to issue his writ in time as a consequence of his having been 
in negotiation with the defendants for a settlement. In other 
cases the difficulty can seldom be found, for a plaintiff who stays 
his hand for six or twelve years has not usually exhibited that 
standard of diligence which the courts expect. 

The general principle seems reasonably clear; a contract to 
waive the statute is good, as a contract, if it otherwise complies 
with the law’s requirements as to the validity of contracts; but 
it does not keep alive a right of action which would otherwise 
be barred ; see, for example, Lade v. Trill (1842), 11 L.J. Ch. 102 ; 
East India Company v. Oditchurn Paul (1850), 7 Moo. P.@. 85; 
Waters v. Thanet (1842), 2 Q.B. 757. If the defendant pleads 
the statute in breach of such an agreement, the plaintiff will 
have an action for breach of contract, but will still be barred 
in the main action. It follows, a fortiori, that the mere fact that 
a plaintiff, without any contract, has let pass the time for issuing 
his writ because negotiations are pending, does not avail him. 

The difficulty in cases where the defendant is a public authority 
is twofold. First, that the period is short ; second, that plaintiffs, 
especially those who have no legal advice, tend to hesitate before 
issuing a writ against a public authority. That is partly because 
the lay plaintiff relies on the public body and partly because a 
plaintiff who is advised knows that a successful public authority 
recovers its costs taxed between solicitor and client. Where the 
plaintiff has legal advice, his advisers should make sure that the 
writ is issued in time, since it is actionable neligence in a solicitor 
to allow his client’s rights to become barred on this ground 
(Fletcher v. Jubb (1920] 1 K.B. 275). The writ need not be served, 
but should be issued and kept alive. 

It has been generally supposed that the ordinary rule about 
the effect of negotiations applies to cases under the Public 
Authorities Protection Act, upon the authority of Hewlett v. 
London County Council (1908), 72 J.P. 136. There is, however, 
a single sentence in the speech of Lord Atkinson in S. Pearson 
and Son, Ltd. v. Dublin Corporation [1907] A.C. 351, at p. 368, 
which appears to suggest that an agreement to waive this statute 
may operate to keep the action alive and not merely as a contract. 
The sentence in question was not essential to the decision, and 
it has not hitherto been treated as a binding authority. 

Some public attention was called to the matter again by the 
case of Hesketh v. Nicholson, reported in The Times newspaper 
of 20th and 22nd June, 1940, and in THE SouicrroRs’ JoURNAL 
of 16th November, 1940 (84 Sou. J.646). In that case an accident, 
the cause of action, occurred on 19th July, 1937. On 20th 
September, 1937, the plaintiff, Hesketh, who had been injured, 
consulted his solicitor, the defendant. The latter negotiated 
with the insurers of the municipal authority, whose lorry had 
pneen concerned in the accident, and on 20th January, 1938, 
obtained an offer which was thought insufficient. A writ having 
been issued, the municipal authority pleaded the Act, and the 
action was abandoned. The plaintiff then sued his solicitor 
for negligence, and succeeded, as in Fletcher v. Jubb. Shortly 
afterwards the court was informed that the insurers of the 
authority were going to indemnify the solicitor. The character- 
istics of this case are that there appears not to have been any 
express undertaking by the authority or its agents not to plead 
the Act, and the injured party had legal advice. But Singleton, J., 
as reported in THE SOLICITORS’ JOURNAL, expressed his regrets 
at the course which the case had taken. In Hewlett v. L.C.C., 
the lay party had also had legal advice, and as a pure matter 
of law the decision seems to follow irresistibly from that case and 
from Fletcher v. Jubb. 

On the other hand it is possible to find a case where the local 
body or its agent has acted in a way which comes much nearer to 
giving an undertaking not to plead the Act, or may even amount 
to an implied undertaking to that effect. Research has disclosed 
a Scottish case, as long ago as 1908, where a plaintiff, who was 
out of time, was saved by these means. The case is Paterson 
v. Glasgow Corporation (1908), 46 S.L.R. In that case the 
defenders sought to rely on the Act of 1893, the statutory period 
having been used up in negotiations. The pursuer seems to 
have had legal advice, as the report gives the text of a letter 
addressed to her agent, who is therein described as ‘* Writer.”’ 
That letter in effect asked that the matter should stand over 
pending the recovery of a servant of the corporation who was ill. 
On these facts the plea of the statute was repelled. The report 
is somewhat long, and is couched in language which it is not 
always easy for an English lawyer to feel confident that he 
fully understands ; but the operative sentence seems to be the 
following, which is reported, at the very end of his judgment, 
to have been spoken by the Lord Ordinary : ‘‘ In those circum- 
stances the corporation cannot equitably be permitted to plead 
the statutory limitation of action ’’ (our italics). 

It is an unusual conception in this country that equity will 
prevent the raising of a statutory defence, but the Act on which 
the case was decided was an Act of the United Kingdom whose 





administration must be presumed to be uniform on both sides 
of the Border. How decisive an authority the case has ever been 
in England is another matter, as is also the question how far it 
would be proper for the English courts to apply it to s. 21 of the 
Limitation Act, 1939, which does not apply to Scotland. But it 
certainly is a persuasive authority, even if not a binding one, 
and indicates that the door may not be entirely closed in England 
against a plaintiff in one of these cases who pleads, in his reply 
to a defence of this Act, an equitable estoppel based on the 
plaintiff’s conduct. 

Something of the sort appears to have been attempted in an 
unreported case of Ford v. Bideford Corporation, heard before 
Lawrence, J., at the Exeter Assizes in February, 1940. We have 
had sight of the plaintiff’s papers in that case by the courtesy of 
the solicitors concerned and of the plaintiff herself. The position 
is not altogether clear owing to the apparent absence of a short- 
hand note of the remarks of the learned judge, but the following 
account is, we believe, accurate: On 30th December, 1938, the 
plaintiff suffered injuries while passing through a revolving 
turnstile which was installed at the entrance to a public lavatory 
erected and maintained by the defendants on the quay at Bideford. 
The plaintiff alleged that her injuries were due to the defective 
state of the turnstile, and claimed damages. The writ was not 
issued until 19th October, 1939, and the plaintiff had had no 
legal advice until after the expiry of the six-months period. 
The defendants pleaded to the merits and also pleaded the Act 
of 1893. Eventually the case was settled on the merits, the 
learned judge having previously held that the Act of 1893 was no 
defence. The pleadings contain no reply, but the court granted 
leave to the plaintiff to amend by raising an estoppel based on the 
conduct of the defendants and their agents. The solicitor’s note 
of the judgment makes this clear. It also puts it beyond doubt 
that the learned judge held that the Act did not apply in any 
event, the authority mainly relied on being Hawkes v. Torquay 
Corporation (1938), 4 All E.R. 16, a case where an authority 
was held not to have the benefit of the Act in respect of its 
private enterprises. That case concerned the enterprise of 
maintaining an entertainment pavilion on the pier at Torquay, 
and it is not now possible to discover a satisfactory report of the 
learned judge’s grounds for holding that a public lavatory was 
in the same position, which is not by any means obvious. But the 
point here relevant is that the court was prepared to give facilities 
for discussing a possible estoppel, which implies that such an 
argument was regarded as worthy of serious consideration. The 
facts and alleged facts upon which that argument was founded 
were that the defendants had put the matter in the hands of 
their insurance company, and that the latter had corresponded 
with the plaintiff until after the period had expired. The 
correspondence was mainly directed to the quantum of damages : 
liability was not admitted, but there was no suggestion in the 
letters that the plaintiff ought to seek legal advice or that. her 
time was short. The plaintiff’s proof of evidence, moreover, 
contains the allegation that four or five months after the accident 
the insurance company’s representative called on her and offered 
her £15. She refused this sum as being too small, and said she 
would see a solicitor. The representative ‘‘ got quite excited,” 
and said ‘ Don’t go to any solicitor. There’s no need for it. 
We don’t do tricks like that. We will see you through.” We 
understand that this evidence had not actually been given before 
leave to amend was granted, so that the plaintiff had not been 
cross-examined on it, but presumably counsel had indicated its 
nature. It is evident from the solicitor’s note that the learned 
judge was impressed by the suggestion that the case might be 
distinguishable from Hewlett v. L.C.C. if the plaintiff was imops 
consilii till it was too late. He apparently never actually 
decided anything on the estoppel point except that it was one 
proper to be raised by amendment. But he manifestly thought, 
after argument, that it would be a good point if facts could be 
proved justifying the case which had been opened to him. 

There for the moment the matter must rest. It seems 
reasonably clear on Paterson v. Glasgow Corporation, that a 
plaintiff has a fair prospect of suecess in England and a good one 
in Scotland, if the defendant has asked that the case stand over : 
on Ford v. Bideford Corporation the position seems to be that it 
is open to a plaintiff to reply (and to adduce supporting facts) 
that the defendant is estopped by conduct from pleading the 
statute, especially where he has had no legal advice till it is too 
late. Where he has had legal advice, as in //ewlelt v. L.C.C., 
or the abandoned Hesketh action, his position vis-a-vis the public 
authority is much less strong in England, though in Paterson v. 
Glasgow Corporation the plaintiff had had legal advice. Apparently 
the ground on which the Scottish courts assist plaintiffs who have 
been led by defendants not to sue out process is that it is 
‘* inequitable ’’ to allow such defendants to plead the statute : 
Lawrence, J., in England was prepared to consider holding 
that there was an estoppel in such a case. It would be wrong 
here to dogmatise about the law of Scotland ; but as regards that 
of England, it is difficult to understand how the relief to the 
plaintiff, which may well be just and proper, can really be founded 
on estoppel, or, indeed, how such relief can be in the primary 
action at all, since the statute bars the action if it is once pleaded 
in a defence. It is submitted that a way of looking at these 
cases, which would be more consistent with principle and with the 
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authorities cited at the beginning of this article, is to treat the 
relief to the plaintiff as grounded on a secondary cause of action 
upon an implied contract not to plead the Act, such a contract 
being easily implied where, at the defendant’s instance, or upon 
his leading, the plaintiff has issued no writ while negotiations 
were In progress. 





. 
A Conveyancer’s Diary. 
1942. Chancery.—III. 
There have been further engagements in the unending struggle 
about the meaning of “ free of income tax,” and other like 
expressions which are intended to bear the same sense and usually 
do not. It will here suffice to summarise them quite shortly. 
In Re Skinner [1942] Ch. 82; 86 Son. J. 13, Morton, J.. went to 
some trouble to explain the position generally “‘ as many testators, 
executors and trustees seem to be very uncertain as to what 
amounts to a sufficient direction for payment of an annuity free 
of income tax.” He held as follows: (1) an annuity is not free of 
tax unless there is an express direction to that effect ; (2) the 
foregoing rule applies, whether or not the annuity issues out of a 
fund of income which has borne tax at the source ; (3) the words 
‘a clear annuity ” of £2 are not a sufficient direction ; (4) likewise 
* free of ail deductions ” is not a sufficient direction ; (5) ‘* It is to 
be hoped that, in future, if a testator desires to free an annuitant 
from the payment of income tax, he will use the words ‘ free of 
income tax,’ and, if he does not desire the words * income tax ’ 
to include sur-tax, will add the words ‘ but not free of sur-tax.’ ”’ 
If all drafismen were to follow the learned judge’s advice a fruitful 
source of originating summonses would dry up. Similar reasoning 
to that of Morton, J., had been applied in a case before Bennett, J., 
a fortnight earlier (Re Best [1941] Ch. 77: 85 Son. J. 474), where 
the latter learned judge held that a direction in a marriage 
settioment for the payment of such an annual sum as should 
‘after all deductions ’? amount to £300 did not operate to relieve 
the annuitant of income tax. Bennett, J., observed that his 
envlier decision in Re Cowlishaw [1939] Ch. 654; 83 Son. J. 298, 
where he reached the opposite conclusion on almost identical 
words, was reached on its own special context: the difference 
between these cases was that in the earlier one ‘ free of. all 
deductions ” would have been meaningless had it not meant 
‘free of income tax”; in Re Best there were provisions for 
making up the annual sum out of capital if income were deficient, 
and the word ‘ deductions’? could perfectly well refer to the 
deduction of the expense of raising sums out of capital. In view 





of Re Best and Re Skinner the rule quite clearly is that “ free of 


deductions ” is not a sufficient direction to free the annuity from 
income tax uniess there is nothing else which it possibly can 
mean. Re Cowlishaw is shown to be an exceptional case, as had, 
indeed, already been suggested by commentators. 

A further complication has been introduced into this subject 
by s. 25 of the Finance Act, 1941, the effect of which is to deprive 
annuitants of the full benefit of ‘ free of tax ” directions where 
the annuity was created before the war. The point is, of course, 
that, with income tax almost doubled since August, 1939, it was 
thought to be unfair to throw on those entitled subject to the 
annuity the whole cost of the present rate of tax on the annuity. 
The section provides that such a gift shall be satisfied by payment 
of the annuity free of tax at 5s. 6d. in the £2 [| understand that 
there are various cases pending on the construction of this 
section, and one or two have been reported elsewhere than in the 
Law Reports. I hope to deal with the whole subject more 
fully in due course. For the purpose of this review it will be 
enough here to call attention to the existence of this section, 


whose text calls for close study, and to refer shortly to 
Re Waring [1942] Ch. 309, 426; 86 SoL. J. 139, 310. In 
that case, the Court of Appeal, reversing the decision of 


Farwell, J., held that where a ‘* free of tax”? provision occurs in 
a will, the section applies if the will was ereeuted before the war 
started, whether or not the testator died before that event. That 
particular testator had made a codicil after the outbreak of war, 
which codicil did not expressly confirm the will; the Court of 
Appeal left open the question what would have happened if the 
codicil had confirmed the will. 

There is in the Chancery Reports one case about easements: 
Lloyds Bank, Ltd. v. Dalton {1942] Ch. 466: 86 Son. J. 282. 
The facts were as follows: The plaintiffs, the personal repre- 
sentatives of one Sadler, owned four houses and a yard to the 
east of them. Access to the yard from the street was by an open 
passage between two of the houses, the passage-way being also 
owned by the plaintiffs. On the north-east side of the yard was 
a building comprising four water-closets, which had been earth- 
closets down to a time within twenty years of the action. The 
north-east, or further, wall of this building also served as the 
south-west wall of a factory belonging to the defendant, Dalton. 
The latter also owned another factory on the east side of the 
yard. The ground levels were such that the wall and factory 
had, since 1895 and 1876 respectively, supported the closets and 
the eastern part of the yard itself, which would otherwise have 
slipped towards the north-east and east. In 1939, the defendant 
demolished the factory which supported the closets and part of 


| of four days, Bennett, J.. 





that which supported the yard. In consequence the back wall 
of the closets partly collapsed and the whole building in which 
they were became unsafe ; the wall on the east of the yard also 
gave way, and the yard began toslip. On these facts the plaintiffs 
claimed damages. The defendants argued that no easement 
of support had been acquired by prescription on the ground 
that the support had been enjoyed clam; they contended 


| that just before the demolitions began neither the yard nor 


outbuilding were visible from the supporting factory or from 
any public place. Alternatively,*they said that any easement 
already acquired, or in process of being acquired, by the out- 
building had been lost when the earth-closets had been replaced by 
water-closets, the suggestion being that this change put a new and 
different burden on the servient tenement. After a hearing 
read a reserved judgment in favour 
of the plaintiffs. His lordship accepted the defendants’ con 
tention that just before the demolition the dominant tenement 
was invisible from the servient tenement or from any public 
place. Though there was no evidence as to when the factories, 
yard and outbuilding had respectively been constructed, he 
took the view that it was reasonably clear having regard to 
the lie of the ground that the construction had been more or 
less simultaneous, or that the supporting walls had been put 
up before the making of the yard. He also observed that it 
was not suggested that the plaintiffs’ predecessors did what they 
did secretly. The learned judge went on to say that it is settled 
law. in view of Dalton v. Angus, 6 App. Cas. 740, 801, that ** an 
easement of support cannot be acquired unless the owner of 
the servient tenement has knowledge that this land or building 
is in fact supporting the dominant tenement.’ But he then 
read two passages, one from the speech of Lord Selborne, L.C., 
in Dalton v. Angus, and the other from the judgment of Romer, 
L.J., in Union Lighterage Co. v. London Graving Dock Co. [1902] 
2 Ch. 557, 570, to the effect that such knowledge will be imputed 
to a servient owner ‘‘ where the enjoyment has been open, that 
is to say, of such a character that an ordinary owner of the land, 
diligent in the protection of his interests, would have, or must 
be taken to have, a reasonable opportunity of becoming aware 
of that enjoyment.” In the present case the fact of support 
must have been obvious to anyone who stood in the yard, and 
access could be had to the yard by an open passage from the 
street. “ It is notorious that the owners of land and buildings 
are interested in their boundaries,”’ and on the facts the successive 
servient owners, if reasonably diligent, must have known, or be 
taken to have known, that the defendants’ premises were in 
actual fact supporting the yard and outbuilding. That being 
so, the defence of clam must fail. As to the argument that 
the burden was new and different through the change from 
earth-closets to water-closets, the question was one of degree, 
there being no difference in the kind of burden. One does not 
lose an easement of support for a house by putting up a new 
chimney-pot or installing a new hot-water system, and in this 
case there was no evidence that the change had imposed a sub- 
stantially greater weight on the servient tenement. That being 
so. the point had no substance. The result was that the plaintiffs 
had an easement of support, and were entitled to damages 
for the removal of that support. 

The decision does not contain any new enunciation of principle, 
but it is a salutary reminder that the law of easements is largely 
a matter of common sense. Any reasonable owner of realty 
does in fact know perfectly well what is happening just over 
his boundaries, and it would be unreasonable if the easements 
which his neighbours think they are acquiring were capable 
of defeat by the plea of clam merely because there is no 
concrete evidence that the servient owner did actually know 
what he clearly must have known, unless he was abnormally 
indolent. As to the arguinent from changed burden, it is clear 
that easements would be valueless things indeed if they could 
be lost through alterations in the dominant tenement which 
do not make any difference in kind, nor any substantial difference 
in degree, to the burden borne by the servienf tenement. 








Obituary. 


Mr. H. T. KEMP, K.C. 

Mr. Henry Thomas Kemp, K.C., Recorder of Hull from 1917 
to 1928, died on Tuesday, 12th January, aged ninety. He was 
educated at Shrewsbury and St. John’s College, Cambridge, and 
was called by the Inner Temple in 1879 and by the Middle Temple 
in 1892. He was made a Bencher of the latter Inn in 1912. 
In 1904 he took silk and in 1911 was appointed Recorder of 
York, being transferred to Hull in 1917. He had retired from 
practice many years ago. 

Mr. G. J. WELSH. 

Mr. Gordon James Welsh, barrister-at-law, and retired colonia! 
civil servant, died on Tuesday, 12th January. Mr. Welsh was 
called by Gray’s Inn in 1938. 

Mr. J. SNOW. 

Mr. John Snow, solicitor, of Messrs. Morrell, Peel & Gamlen. 
solicitors, of Oxford, died on Saturday, 2nd January, aged 
fifty-four. Mr. Snow was admitted in 1915. 
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Landlord and Tenant Notebook. 
Notice of Want of Repair to Landlord. 


ONE cause of action not very seriously relied upon by the plaintiff 


in the recent case of Peters v. Prince of Wales Theatre( Birmingham), 
Ltd. (1942), 2 All E.R. 533 (C.A.), discussed in the ‘‘ Notebook ”’ 
in an article entitled ‘* Escape of Water from Landlord’s adjoining 
Premises ”’ on 19th December last (86 SoL. J. 381), was that the 
defendant landlord had broken his covenant to keep the exterior 
of the demised premises in repair. The case was one in which a 
tenant of a shop in a large building had suffered damage by 
reason of the fracture of ‘‘ sprinklers”? installed in other parts 
of the building, and this part of the claim was rejected on the 
ground that the apparatus in question did not form part of the 
exterior of the plaintiff’s premises. When discussing this point 
I remarked, semi-facetiously, that at one stage of the disaster 
the exterior of those premises must have been in disrepair, but 
that the defendants might have pleaded want of notice. 

The rule by which a landlord covenantor is entitled to 1iotice 
is well established ; but it is not well defined. Two questions are, 
i think, open. One is, must notice emanate from the covenantee ? 
The other, does liability commence the moment notice is received, 
or aS soon as the covenantor can reasonably be expected to take 
action ? 

The leading case is Makin vy. Watkinson (1870), L.R. Ex. 25. 
The plaintiff, tenant of a mill, claimed damages for breach of a 
covenant to keep the main walls in repair. The defendant 
pleaded that the plaintiff had given no notice to the lessor. The 
case was tried on demurrer, and is an instance of how unsatis- 
factory, from the point of view of authority, such a procedure 
could be. For the majority judgments, while upholding the plea, 
did not limit themselves as regards language to cases in which 
the landlord was informed by the tenant. Thus Bramwell, B., 
after mentioning his objection in general to interpolating words 
in a contract unless there were some cogent and _ irresistible 
reason for so doing, took the view that such a reason existed 
here, saying that the parties ‘could not have intended so 
preposterous a covenant as that the defendant should keep in 
repair that of which he had no means of ascertaining the 
condition.”” Later the learned baron generalised further : 
* When a thing is in the knowledge of the plaintiff, but cannot 
be in the knowledge of the defendant, but the defendant can 
only guess or speculate about the matter, then notice is 
necessary.’ Channell, B., stressed the fact that a covenanting 
lessor who came to repair when no repair was needed would be a 
trespasser. 

It will be observed that these expressions are not inconsistent 
with liability being imposed on the landlord covenantor when he 
acquires his knowledge from a source other than the tenant. The 
statement of facts in Makin v. Watkinson, supra, does not tell 
us, for instance, where the defendant lived, and whether he ever 
passed by his mill the walls of which were said to be out of 
repair ; but it is quite possible that he framed his plea narrowly 
for good reason. 

Tredway v. Machin (1904), 91 L.T. 310 (CLA.), does not carry 
the matter much further, A tenant, injured by the collapse 
of a baleony for the repair of which his landlord was responsible, 
was unable to point to anything more recent than an overhaul 
which had taken place two years earlier, when some unevenness 


had been pointed out to the defendant, presumably by the : 


builders ; but the decision did not turn on the question how the 
landlord knew whatever he knew. The couyt refused to link the 
two incidents. Later cases have produced only dicta on this 
point. But a little defining has been done as regards the other 
point. That is to say, later authorities laid it down that the duty 
of the tenant to give notice springs from the special knowledge 
of the need of repairs which his occupancy of the demised premises 
is presumed to give him, coupled with the state of ignorance of 
that need in which the absence of such occupancy is presumed 
to leave the landlord. That is how Lord Atkinson put it in 
Murphy v. Hurly (1922) 1 A.C. 369; the important point is that 
nothing was said about the dilemma propounded by Channell, B., 
in Makin v. Watkinson, supra: if the landlord entered to repair 
when no repair was needed he was a trespasser, ete. That this 
was not the real reason for the rule was demonstrated by other 
later authorities arising out of cases in which the landlords had 
statutory rights of entry by virtue of the Housing Acts, e.g., by 
Morgan vy. Liverpool Corporation [1927] 2 K.B. 181 (C.A.). 
The basis of the doctrine being, then, knowledge and ignorance, 
I would invite readers to consider what would shave been the 
position of the parties in Peters v. Prince of Wales Theatre 
(Birmingham), Ltd., supra, if, the fracture of the sprinklers in 
other parts of the building having occurred in business hours, the 
tenant had advised his landlords, say, by telephoning to the 
secretary to the defendant company. No doubt if he had done 
so at once the answer that that did not affect the exterior of the 
premises demised to him would have been a valid one: but 
suppose he had waited a bit, got through to the secretary as the 
water got through to his shop, and formally given his notice of 
disrepair then ? The answer can, I think, best be sought in 
Griffin y. Pullet (1926) 1 K.B.17.  Inthat case a tenant covenantee 


of a dwelling-house wrote to his landlord on a 2nd April, saving: | of his employment. 





* T think . the steps to the front door want attention. 
These matters can be attended to at or before the painting .. . 
July would suit me very well...’ The premises were in London, 
the landlord lived at Worthing, and presumably received the 
letter on 3rd April. In a letter to his builders dated 5th April 
he wrote: ‘ The steps to the front door, | understand, require 
attention.” The builders went and saw the premises, and on 
Sth April reported that the steps were in a dangerous condition, 
‘and being so defective we have put the matter in hand.” They, 
in fact, obtained an estimate, but on the 14th April no repair 
work having been done, the steps collapsed when the plaintiff 
was using them, and he sustained injuries. 

It was argued on the landlord’s behalf that he was not only 


entitled to notice, but also to a reasonable time in which to 
execute repairs. Wright, J.. said that if this were so, a reasonable 


time had elapsed by the 4th April, or, to put it more correctly, 
that by that date there had been a failure to proceed with the 
repairs with reasonable despatch.’ But this was by way of 
alternative, his lordship having first expressed the view that the 
lessor’s obligation came into effect as secon as he had sufficient 
notice of the non-repair (which was on the Sth April), and that 
he acted at his peril if he did not at once remedy it by temporary 
measures, 

In either case, it would follow that in the hypothetical cireum- 
stances, the owners of the building in Pelers v. Prince of Wales 
Theatre (Birmingham), Ltd.. supra, could not have been made 
liable on their covenant, but it is not difficult to imagine cases in 
which the question whether liability commences with notice 
would be a vital one. 

It may not happen often that so much damage so quickly 
ensues ; but the point may be of importance even in cases of 
ordinary non-repair, especiaily when, as a result of such circum- 
stances as at present obtain, the landlord is out of the country. 

The other question, that of the materiality or otherwise of the 


source of the landlord’s knowledge, is less casy to deal with. On 
the one hand, if the tenant’s knowledge and the landlord’s 
ignorance combined are the reason for the rule, it would not 


seem to matter. But in Flugall v. M’ Lean (1885), 53 L.'T. 94 
(C.A.), and Torrens v. Walker [1906] 2 Ch. 166, there are 
obiter dicta to the contrary, and the point must be considered 
an open one, 





Our County Court Letter. 
Decisions under the Workmen’s Compensation Acts. 


Delay in Claim. 

In Turner v. Bovis, Ltd., at Stone County Court, the case for the 
applicant was that he had strained himself in September, 1940, 
while lifting a bag of cement. His panel doctor gave him a 
certificate that he was only fit for Jight work, owing to hernia. 
After five days’ absence, the applicant returned to work, and, on 
producing the certificate, was given light work by his foreman. 
He was given light work continuously, by various foremen, 
until the 15th May, 1942. The contract was then completed 
and the applicant was discharged. Being unable to obtain 
other work, he claimed compensation. Reasonable cause for 
making the claim existed, as decided in Hillman v. London, 
Brighton and South Coast Railway Co. [1920] 1 K.B. 284. The 
respondents’ case was that, as the applicant had had a previous 
rupture in 1936, and had received compensation, he was aware 
of the procedure for obtaining compensation. There had been 
no tacit understanding that a claim would eventually be made, 
and the applicant had not been Julled into a feeling of false 
security by anything the respondents had done. Liability was 
disputed in reliance on Soyer v. Johnson Matthey & Co. (1927), 
20 B.W.C.C. 544.) The applicant had resumed work with the 
respondents on the 22nd July, 1942, and would be fit for moder- 
ately heavy work if he wore a truss. His condition was curable 
by operation. His Honour Judge Finnemore held that the 
request for light work, soon after the accident, was tantamount 
to making a claim within the time specified in the Workmen’s 
Compensation Act, 1925, s. 14 (1). The claim was not statute- 
barred, and an award was made of £1 5s. a week from the L5th 
May to the 22nd July, 1942, plus the supplementary allowance, 
with a declaration of liability and costs on Seale B. 


Tumour not due to Accident. 
In Bloor v. Fullwood & Bland, Lid., at Stafford County Court, 
the applicant’s case was that on the 17th April, 1940, he had 
been demonstrating an electric milking machine for the respon- 
dents. On the same day he had an accident with his motor 
cycle, while on the respondents’ business, with the result that he 
had to have four stitches in his right ankle. On the 10th May, 
1940, the applicant was again milking cows at a farm, when a 
restive cow kicked his left leg. The applicant had some pain, 
but did not cease work at other farms on behalf of the respondents. 
In July, 1940, the applicant was given a week’s notice to leave 
his employment. Subsequently a tumour was discovered 
in his left leg, which had to be amputated below the knee. — It 
was contended that this was due to an accident in the course 
The respondents denied liability on the 
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ground that no mention of the kick fron. the cow had been made 
until several months afterwards. If the kick had been reported, 
the applicant’s leg could have been examined. The onus of 
proving that the tumour was due to the accident on the 10th May 
was on the applicant, but the medical evidence was that the 
tumour was not due to the kick. His Honour Judge Finnemore 
held that the applicant had net proved that the tumour was 
due to the kick. No award was therefore made. 





Reviews. 


Krusin and Rogers’ Solicitors’ Handbook of War Legislation. 
Vol. IIT by MAuRiIcE SHARE, B.A. (Oxon), of Gray’s Inn, 
and S. M. Krusin, B.A. (Oxon), of the Middle Temple, 
Barristers-at-Law. 1942. Medium Svo. pp. xvi and (with 
Index) 488. London: Sweet & Maxwell, Ltd. : Stevens and 
Sons. Ltd.; The Solicitors’ Law Stationery Society, Ltd. 
55s. net. 

This volume includes notes prepared by the late Pilot Officer 
Thorold Rogers, whose place as joint author has been taken by 
Mr. Maurice Share. Flight Lieutenant (now Squadron Leader) 
Krusin has again prepared Pts. [V (Finance) and VI (National 
Service) in spite of heavy official duties. An indispensable part 
of such a work is the Index, and the heavy task of compiling this 
has been efficiently discharged by Mr. F. J. Holroyde, of the 
Solicitors’ Law Stationery Society, Ltd. Difficulties with regard 
to paper and other matters have rendered it impossible to 
continue the issue of supplements, which require periodic 
consolidation. The present is a permanent volume in the series 
and abounds with helpful summaries and detailed information 
of the utmost value to the busy practitioner. The selection of 
Acts, orders and regulations is comprehensive, and all are fully 
annotated, cross-referenced and “ keyed” to the earlier volumes. 
Not only the statutes and regulations, but also the recent 
decisions of the courts, are considered. The original grouping of 
the various subjects under eleven heads has been continued, and 
* Emergency Powers” still appears to occupy the most space. 
\ topic to which frequent reference will be made is entitled : 
* Compensation in respect of the exercise of statutory and 
prerogative powers and for War Damage.” The binding is 
permanent and there are no loose parts to be mislaid. Under 
the Free Monthly Service, however, subscribers receive each 
month, free of charge, details of the legislation of the preceding 
month. This volume is evidently the result of excellent team- 


work, and its handy size is due to the fact that the amount of 


material on each page is equal to that contained in two pages 
of the original volume. The amalgamation of practices and the 
shortage of staffs. together with the claims of the Home Guard 
or Civil Defence, have increased the necessity for such a volume 
as the present, which will earn for its authors and publishers the 
gratitude of a profession increasingly subjected to demands upon 
its time and knowledge. 


The Law relating to the Marketing and Sale of Medicines. 
By H. KE. CHAPMAN, of Lincoln’s Inn, Barrister-at-Law. 1942. 
Crown &vo. pp. 169 (with Index). Bedford: Henry Burt 
and Son, Ltd. 7s. 6d. new. 

This book collates and explains the law governing the 
manufacture and sale of prepared and proprietary medicines 
and medicines which are poisons. The modern statutes on the 
subject are the Pharmacy and Poisons Act, 1933, and = the 
Pharmacy and Medicines Act, 1941.) The learned author is a 
member of the Pharmaceutical Society and the general secretary 
of the Proprictary Articles Trade Association. In his wide 
survey of the subject he discusses the bearing of, inter alia, the 
Food and Drugs Act, the Prices of Goods Act and the purchase 
tax. The work can be confidently recommended to the legal 
advisers of manufacturing chemists, pharmacists and their 
customers. The wide range of subjects in the chapter headings 
indicates that possessors of this useful volume will be saved much 
research over a wide field of law. 


Books Received. 


Balance Sheet Values: The Limitations of 
Accounting. By P. D. LEAKE, Fellow of the 
Chartered Accountants in England and Wales. Third Edition, 
1943. Demy vo. pp. x and (with Index) 75. London: 
Gee & Co. (Publishers), Ltd. 6s. net. 

Second Supplement (1942) to Miller’s Excess Profits Tax. 
By WittiAM MILLER, M.A., LL.B... F.I.P.A., Ex-senior 
Inspector of Taxes, late of H.M. Inland Revenue. pp. x and 
(with Index) 52.) London: Eyre & Spottiswoode (Publishers), 
Lid. 3s. 6d. net. 

Current Developments’ in Industrial Accountancy. By 
LAWRENCE W. Rosson, F.C.A., F.C.W.A. Reprinted from 
The Accountant, 29th August, 1942, being a lecture delivered 
to the London Members of the Institute of Chartered 
Accountants. pp. 28. London; Gee «& (Publishers), 
lid. 2s. net. 
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To-day and Yesterday. 
LEGAL CALENDAR. 

January 18.—To the public at large Thomas Carr was an 
eminent Temple attorney and vestry clerk at St. Paul’s, Covent 
Garden, but in the eighteenth century manner he lived unofficially 
with a woman called Elizabeth Adams. His deuble life came 
out when the two of them were tried at the Old Bailey for robbing 
a gentleman of ninety-three guineas and a diamond ring in a 
tavern near Temple Bar and convicted. On the 18th January, 
1738, after an interval of three months, during which a fruitless 
attempt was made to obtain the royal pardon, they drove to 
Tyburn, each in a mourning coach, to suffer with eleven other 
criminals. They had received the Sacrament together the 
Sunday before, and at the gallows they were quite composed. 
They denied their guilt, and just as the cart was drawn from 
under them kissed cach other and joined hands. 

January 19.—Joln Williamson, a shoemaker, married a 
mentally deficient girl because her parents had left a little money 
for her maintenance. After that he set about killing her by a 
deliberate course of torture and starvation. He beat her, he 
threw cold water over her and at last he shut her up in a closet 
with her hands fastened behind her with handcuffs and her arms 
drawn up with a rope so that only her toes touched the ground. 
Once he kept her a whole month in that condition, giving her a 
little water daily, and perhaps placing a small piece of bread so 
that she could just touch it with her mouth. Eventually she 
died, and as a result of the inquest he was tried at the Old Bailey 
for murder and sentenced to death. On the 19th January, 1767, 
he was hanged on some rising ground opposite Chiswell Street 
in Moorfields. He appeared to behave penitently, sang a psalm 
and seemed to pray with devotion. 

January 20.—The story of John Almond is just like an 
episode out of Dickens. As a young man he had been a clerk 


in the Prerogative Office, Doctor’s Commons, making copies of 


wills brought there for probate. Then he changed his profession 
and at forty-five was inspector of street lamps in St. James’s 
with a salary of about £150 a year, a big man in a little way. 
For sixteen years he had had lodgings in Carnaby Market in the 
house of Abraham Priddy. a lamplighter, who, though he could 
not read or write, had saved up £300 in the four per cents. Almond 
in conversation with Mrs. Priddy found out the details of this 
little fortune and then, applying his early experience, drafted a 
will as Priddy’s, naming himself as executor, took a grant of 
probate and got possession of the stock. After that his ingenuity 
forsook him, for Priddy, very much alive, of course found out 
what had happened when he went to the bank for his dividends. 
Almond was convicted of forgery and hanged at Newgate on the 
20th January, 1808. 

January 21.—The great French highwayman, Claud Duval, 
was hanged at Tyburn on the 21st January, 1670. Handsome 
and fascinating, his triumphs with the ladies were even more 
startling than his suecess on the road. It was said that it was 


his fortune ** never to lay siege but he took the place.” After 
he was taken * abundance of ladies, and those not of the meanest 
degree, visited him in prison and interceded for his pardon. Not 


a few accompanied him to the gallows, under their vizards, with 
swollen eyes and blubbered checks.’’ After his body was cut 
down it was carried away in a mourning coach to lie in state at 
the ** Tangier’ tavern in St. Giles’s before burial in St. Paul’s, 
Covent Garden. 

January 22.—A ‘very different Frenchinan, Emmanuel 
Barthélemy, was hanged at Newgate on the 22nd January, 1855. 
In France he had led a ferocious life as a professional revolutionary 
and in England, as a political refugee, he had kiiled a man in a 
duel in circumstances amounting to murder, though he escaped 
conviction. He died for killing a man who had attempted to 
arrest him while he was flying red-handed from the seene of a 
mysterious murder he had comimitted in Warren Street. That 
crime was never explained. Under sentence, he feared that his 
clothes might be exhibited at Madame Tussaud’s and was relieved 
to know that this would not be allowed. He professed a fierce 
atheism and on the way to the seaffold said: ** | do not believe 
in God and therefore it is no use for me to ask Him for 
forgiveness. I shall soon know the secret whether there is one 
or not.”” He behaved with perfect calm, only asking the hangman : 
* Do it quickly.” Before going up the steps he said: ** Now I 
shall know the secret.” 

January 23,—On the 23rd January, 1684, the Middle’ Temple 
benchers made this order: “Upon the petition of John 
Leithwicke their masterships to avoid noisesome smells and 
corruption of the air thereby do deny him to raise the funnel 
of his chimney for the burning of seacoal and because of danger 
and blackening the Hall with smoke they further order that 
nothing but charcoal be used in any of the chimneys of the shops 
at the west end of the Hall.” 

January 24.—On the 24th January, 1758, at the sessions at 
the London Guildhail ** James Pike, a pensioner of Greenwich 
Hospital, was found guilty of assaulting Mdward Ashby, Esq.. 
one of the commissioners of the salt’ duty, and sentenced to 
suffer twelve months’ imprisonment in Newgate,” 
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Correspondence. 


The Inns of Court Regiment. 
(The Devil’s Own.) 

Sir,—The present drive for the salvage of paper may result in 
important documents being unwittingly destroyed. 

Documents and relics, including articles of uniform, etc., 
relating to the undermentioned units (predecessors of or con- 
nected with The Inns of Court Regiment) will be most gladly 
received by Lieut.-Colonel T. C. L. Rivis, D.S.O., at 111, Grange 
Road, Ealing, London, W.5 :— 

Temple Volunteers, Lincoln’s Inn Volunteers, Gray’s Inn 
Rifle Corps, Bloomsbury and Inns of Court Volunteers, Law 
Association Volunteers (these units existed at various times 
between 1797 and 1815), Inns of Court Rifle Volunteers, Inns 
of Court O.T.C., Inns of Court Reserve Corps (2nd Batt. County 
of London Volunteer Regiment). Inns of Court Cadet Batt. 
Material is being collected which it is hoped will provide < 

basis for a history of The Inns of Court Regiment. 
R. G. L. Rivis, 
Keeper of the Records, the Inns of Court Regiment. 
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Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nér the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 

War Damage Contribution. 

. In the year 1938 R.P., being then the owner of two small 
dwelling-houses for the residue of a sub-term of ninety-nine 
years, less the last ten days, purchased the fee simple reversion 
expectant on the head term with the ground rent incident thereto. 
To enable him to do this, he mortgaged his leasehold interest and 
also the fee simple reversion to secure £500. Are the mortgagees 
liable for a share of the contribution payable under the War Damage 
\ct » The proviso at the end of s. 25 (5) states that the section 
does not apply in respect of more than one contributory property, 
and it is suggested in a note to the section in an annotated copy 
of the Act that ** if a man buys two or more houses at the same 
time, with the aid of a mortgage, the section does not apply and 
the mortgagee is not liable to contribute.’ On the other hand, 
the reversion purchased was of a single plot of land on which 
the two houses were erected. But if the mortgagees are liable 
to contribute, on what basis ought the contribution to be 
calculated 2? Ought the price of the reversion to be deducted 
from the total value of the property as a freehold entity and the 
mortgagees’ share of the contribution be reckoned on such a 
fraction of the mortgage debt as the price of the reversion bears 
to the value of the total property as freehold 2? Or ought the 
calculation to be made on some other, and what, basis ? 

A. Whether R.P. can obtain part of his contribution from the 
mortgagee in this case depends on whether the dwelling-houses 
constitute one or two contributory properties (see s. 25 (5), 
proviso), and this depends on s. 19 (1)... Every property, the full 
annual value of which was ascertained for the purpose of an 
assessment under Sched. A in foree during the risk period, or, 
if not, was subject to a valuation for rating purposes during the 
risk period, is a contributory property. There seems, therefore, 
to be little doubt that there are two contributory properties in 
this case, and the proviso to s. 25 (5) prevents R.P. from obtaining 
any part of his contribution from the mortgagee. The second 
part of the question does not, therefore, arise. 





Proceedings against Sub-tenant. 

Y@. In 1935 A let to B a cottage and premises on a weekly 
tenancy. B, with the knowledge and consent of A, lawfully 
sub-let the whole of the premises to C. It should perhaps be 
mentioned that at that time C was an employee of B, but is not 
so now. <A now requires to obtain possession of the premises. 
The Rent Restriction Acts apply, but A has already obtained a 
certificate from the War Agricultural Executive Committee under 
para. (g) (ii) of the Ist Sched. to the Rent Restrictions Act, 1933. 
A has given notice to determine B’s tenancy, but C remains in 
possession. It would appear that the effect of subs. (5) of s. 5 
and subs. (8) of s. 15 of the Rent Restrictions Act, 1920 (see 
pp. 724 and 745 of Redman’s ** Landlord and Tenant ”’ (9th ed.)), 
is that A must commence proceedings against C. There is no 
contract between A and C, and A has no knowledge of the terms 
of C’s tenancy. Do you agree that proceedings should be 
commenced direct against C, and, if so, must A give C notice to 
quit in order to determine his sub-tenancy. If notice to quit has 
to be given by A to C, how does A ascertain the terms of the 
sub-tenancy in order to give a proper notice ? 

A. B is a statutory tenant and his interest in the dwelling- 
house has not been determined within the meaning of s. 15 (3) 
of the 1920 Act. Proceedings should be commenced against B 
and C, but A need not give C notice to quit. There is no 
relationship of landlord and tenant between A and C. 





Notes of Cases. 
HOUSE OF LORDS. 


Digby v. General Accident, Fire and Life Assurance 
Corporation, Ltd. 
Viscount Simon, L.C., Lord Maugham, Lord Atkin, Lord Wright, and 
Lord Porter. 6th August, 1942. 

Insurance (motor)—Policy-holder driven by own chauffeur—Injured in 
accident caused by chauffeurs negligence—Whether chauffeur entitled to 
indemnity under policy in respect of liability to policy-holder. 

Appeal from a decision of the Court of Appeal (84 Sou. J. 574), reversing 
a decision of Atkinson, J. (84 Sou. J. 135). 

In October, 1936, the respondent company issued a policy in respect of a 
motor car. In March, 1937, while the policy was in force, the appellant, 
a chauffeur, was driving a car in which the policy-holder was a passenger 
when a collision occurred in which she received personal injuries. In 1938, the 
policy-holder recovered £5,000 damages for personal injuries against the 
chauffeur, who claimed to be indemnified by the company in respect of that 
judgment. The company denied liability, the dispute was referred to 
arbitration, and the umpire stated his award in the form of a special case. 
By el. 2 (1) of the policy the company agreed to indemnify the policy-holder 
in respect of all sums which she should become legally liable to pay in respect 
of any claim by any person (including passengers) for death or injury 
caused in connection with the car. By cl. 2 (3) the company agreed to 
indemnify in like manner any person while driving the car with the permission 
of the policy-holder, provided that such person should, as though he were 
the policy-holder, be subject to the conditions of the policy. By condition 8 
differences between the policy-holder and the company were to be referred 
to arbitration and award being a condition precedent to any liability 
of the company. The company contended that the chauffeur was not 
entitled to take advantage of the arbitration clause as it only applied to 
differences between the policy-holder and the insurers, and that, even if 
he were, he was not entitled to an indemnity under the policy in respect of 
a claim against him by the policy-holder. The umpire left for the decision 
of the court (1) whether the claimant was entitled to avail himself of the 
arbitration provided for in the policy, and, if so, (2) whether he was entitled 
to recover the damages awarded against him. Atkinson, J., answered both 
questions in the affirmative in favour of the chauffeur. The Court of Appeal 
(MacKinnon, Luxmoore and Goddard, L.JJ.) held that, as the chauffeur 
was to be subject to the conditions of the policy ‘as though he were the 
policy-holder,” the arbitration clause applied to him; but-(Luxmoore, L.J., 
dissenting) that the words ‘any person” in el. 2 (1), when read with 
el. 2 (3), did not include the policy-holder, so that the chauffeur was not 
entitled to the indemnity claimed. He now appealed. 

Their lordships took time for consideration. 

Lorp Simon, L.C., dissenting, said that the claim arose under cl. 2, which 
was described in the margin as dealing with ** third-party risks.” That 
side-note was part of the material to be considered in construing the clause. 
Nevertheless, the main guide was the language of the clause. The first 
subsection was clear enough. The difficulty arose under cl. 2 (3), which 
extended the insurance ‘ to indemnifying in like manner any person . . .” 
Such a person was, therefore, not the policy-holder, and, not being a 
contracting party, would not be able to compel payment from the insurance 
company at common law. The whole question was whether, in applying 
sub-cl. (3), a claim established against the chauffeur by his own employer, 
the policy-holder, attracted the indemnity. He (his lordship) preferred the 
majority view of the Court of Appeal that it did not. Sub-clause (3) was 
subsidiary to sub-cl. (1), under which the policy-holder could clearly have 
no claim to indemnity. Did the range of persons whose claims might lead 
to indemnity under cl. 2 change because of the extension in sub-cl. (3) % 
He thought not. How could a claim by the policy-holder herself against 
her chauffeur could be regarded as a third-party risk under the policy ? 
If the other view were right, policy-holders under this standard form of 
insurance, which had been in constant use for many years, had all the time 
had two strings to their bow if they were so unfortunate as to be involved 
in a motor collision where, as was usually the case, each driver put the blame 
on the other. Their prudent course would be to issue their writ against two 
parties, one the person responsible for the driving of the other motor, and 
the other against their own chauffeur. By one road or the other they would 
be sure (apart from inevitable accident) of making the insurance company 
pay. He did not believe that that was ever the intention of the framers of 
this contract. 

Lorp Mavucuam delivered judgment agreeing. 

Lorp ATKIN said that, while the marginal descriptions formed part of 
the contractual document and were not to be ignored as in a statute, they 
must only be given their proper value, and, in his opinion, they were used 
as general descriptions of the particular provisions the words of which alone 
defined the terms of the actual contract. The words in the margin could 
not have the effect that in cl. 2 (1) “‘ any claim by any person ” must be 
read as ‘“‘ any claim by any third party.” The first sub-clause dealt with 
the policy-holder. ‘* Any person” should surely receive its ordinary 
meaning of any member of the public. The policy-holder himself could 
not come within the terms, not because he was not a person, but because 
the clause only related to a claim by any person which the policy-holder 
was legally liable to pay, and such a liability could not exist on a supposed 
claim at the same time by and against himself. For similar reasons a claim 
by any person would not include a claim by the wife or husband of the 
policy-holder. The policy-holder was excluded from the scope of the 
indemnity by the very description of the liability insured. Apart from that, 
it included any member of the family, liabilities towards whom had often 
been established, and would appear to include a chauffeur when not driving, 


‘ 








30 


THE SOLICITORS’ JOURNAL 


January 23, 1943 





were it not for the express exclusion of claims under the Workmen’s Com- 
pensation Act in proviso (a). He felt bound, therefore, to reject the 
argument that the words “ third party” alone necessarily excluded the 
policy-holder from the scope of the indemnity given. The second argument 
for the insurers was that the indemnity in cl. 2 (3) to the person driving 
‘on the order or with the permission of the policy-holder,” the authorised 
driver was in terms a promise to indemnify “in like manner.” That 
referred back to cl. 2 (1), the indemnity to the policy-holder, and as that 
clause did not indemnify the policy-holder against a claim by the policy- 
holder so, it was said, the authorised driver received no indemnity against 
a claim by the policy-holder. Clause 2 (3) began anew with a fresh promise 
of indemnity. The subject of indemnity was to be ascertained by reference. 
On making the necessary reference the words should read “ extend to 
indemnify ” [an authorised driver] ‘* against all sums which he shall become 
liable to pay in respect of any claim by any person,” ete. ‘‘ Any person ” 
must receive its ordinary meaning. On this occasion the policy-holder was 
plainly ‘any person”’; the authorised driver was excluded, because, as 
before, he could be under no liability to himself. He (Lord Atkin) did not 
agree that cl. 1 provided an exhaustive list of persons who could claim, 
and that that list was transferred to cl. 3. The appellant was therefore 
entitled to be indemnified against the claim of the policy-holder, and the 
appeal should be allowed. 

Lorp Wricut and Lorp Porter gave judgments agreeing that the appeal 
should be allowed. 

CounseL: Samuels, K.C., and Valentine Holmes, for the chauffeur ; 
Sellers, K.C., and Berryman, for the company. 

Sonicitors : Walter, Burgis & Co. ; Kenneth Brown, Baker, Baker. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


APPEALS FROM COUNTY COURT. 
Booker v. Palmer. 
Lord Greene, M.R., Scott and MacKinnon, L.JJ. 26th November, 1942. 
Landlord and tenant—Tclephone conversation permitting evacuees to occupy 
cottage rent free for duration of war—No tenancy thereby created—Mere 
revocable licence. 

Defendant’s appeal from an order made by His Honour Judge Konstam 
at the Guildford County Court on 14th May, 1942. 

In the summer of 1940 Mrs. G telephoned to Mr. L, who was a 
considerable landowner in Surrey, and said that she was interested in 
some people who had been bombed out of London and asked him whether 
he could give one of his cottages to them. He replied that they were 
welcome to it for the duration of the war rent free. As a result of this 
conversation Mr. L allowed the appellant with her mother, who had since 
died, to go into one of his cottages. Later, as a result of a requirement by 
the county agricultural committee to take certain fields into cultivation, a 
lease of some 120 acres, including the cottage in question, was granted by 
Mr. L to the respondent. The lease contained a clause providing that 
Mr. L should not be bound to give vacant possession of the cottage in 
question and another cottage which was not in question. For the 
appellant it was argued that there was a tenancy between Mr. L as lessor 
and Mrs. G as lessee for the duration of the war rent free, and that the 
appellant was either a tenant or a licensee of Mrs. G. The learned county 
court judge held that there was no evidence that the appellant was a tenant 
of Mrs. G, or that the premises were let to the appellant for the duration 
of the war, and made an order for possession. 

Lorp GREENE, M.R., said that the finding of the county court judge was 
comprehensive and wide enough to cover the case that was made, that 
Mrs. G was tenant of Mr. L and that the appellant was her licensee. The 
county court judge might not have been directing his mind to this question, 
but he would assume in the appellant’s favour that he did. If there were 
no evidence that Mrs. G was a tenant of Mr. L, the county court judge was 
bound as a matter of law to decide against the appellant. In his lordship’s 
opinion there was no such evidence, Whether or not parties intended to 
create between themselves the relationship of landlord and tenant must in 
the last resort be a question of intention. When the parties entered into 
a formal document the intention was obvious, but it was very much more 
difficult to infer from a casual conversation on the telephone that the 
parties were really contemplating entering into any legal relationship at 
all, and, in particular, such a special relationship as that of landlord and 
tenant. There was a golden rule of general application, that the law does 
not impute intention to enter into legal relationships where the cireum- 
stances and conduct of the parties negative any intentions of the kind. 
The present was a clear example of the application of that rule. It was 
quite clear that the landowner had the charitable intention of allowing the 
evacuees to remain in the cottage for the duration of the war, and his 
refusal to give vacant possession to the present respondent showed that he 
was anxious to carry out the promise he had made, but it would not be 
legitimate on evidence of that sort to hold that the relationship of landlord 
and tenant came into existence. The only permissible inference was that 
the appellant was intended to be there as licensee. No doubt the intention 
and the promise were that she should be left undisturbed for the duration 
of the war, but the fact that a licence was granted for a stated term did not 
prevent the licensor from revoking it at any time, subject to well-known 
exceptions in which equity would interfere to restrain such a revocation. 
If a licence was revoked in breach of contract, the remedy was damages and 
nothing else, the reason being that the licensee had no estate in the land. 
The present respondent was entitled to determine the licence. 

Scorr and MacKinnon, L.JJ., concurred in holding that the appeal must 
be dismissed. 

CouNSEL: F. W. Beney and Gilbert Dare ; Sydney L. Elborne. 

Soxicirors : Barton & Hanning ; John B. Borer, for G. T. M. Methold, 
Guildford. 

[Reported by MAURICE SHARE, Esy., Barrister-at-Law.} 
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CHANCERY DIVISION. 


In re Tredgold; Midland Bank Executor and Trustee Co., Ltd. 
v. Tredgold. 
Simonds, J. 18th December, 1942. 

Will—Annuity given free of income tax by will made before 3rd September, 
1939—Codicil after that date expressly confirming will—Whether annuity 
payable at reduced rate—Finance Act, 1941 (4 & 5 Geo. 6, c. 30), 8. 25. 
Adjourned summons. 

The testator by his will dated the 23rd March, 1936, directed his trustees 
to pay to his widow out of his residuary estate £500 a year clear of all 
deductions, including income tax. By a codicil dated the 20th August, 
1941, after giving certain administrative directions, he concluded with the 
following words: *‘ In all other respects I confirm my will.” The testator 
died on the 19th November, 1941. By this summons the trustees asked 
whether the annuity was affected by s. 25 of the Finance Act, 1941. 
Section 25 (1) provides that: * . any provision, however worded, for 
the payment . of a stated amount free of income tax ... being a 
provision which (a) is contained in . . . any will or codicil . . . and (6) was 
made before the 3rd September, 1939, and (c) has not been varied on or 
after that date, shall . . . have effect as if for the stated amount there 
were substituted an amount equal to twenty twenty-ninths thereof.” 

Srmonps, J., said that the question was whether the provision for the 
payment of the annuity was made before or after the 3rd September, 1939. 
In In re Waring [1942] Ch. 426 (C.A.); 86 Sox. J. 310, the Court of Appeal 
left open for further consideration the effect of a codicil made after the 
3rd September, 1939, expressly confirming a will made before that date. 
It was contended that, if a codicil had the effect of republishing a will, it 
was immaterial whether it contained a confirmatory clause, the result in 
either event being the same and the decision in Jn re Waring governed 
the matter. He could not so easily dispose of the case. If the effect of 
the confirmatory clause was the same as any constructive republication, 
the will having to be construed and take effect as if it had been re-executed 
on the date of the codicil, it was impossible to say that the provision was 
for the purpose of s. 25 (1) made not in the will but in the codicil. If, 
however, the true meaning of a confirmatory clause was that it was to be 
read as if the testator had written out anew in the codicil itself the words 
of his will, with such alterations as were therein contained, it would be 
said that the provision was contained in the codicil, for the testator was 
there in his codicil expressing in shorthand his testamentary intentions. 
The codicil was the final expression of his whole will. On the authorities 
the conclusion which he had come to was that the presence of a confirmatory 
clause distinguished the present case from Jn re Waring and that the 
provision of the widow’s annuity was made not before but after the 3rd 
September, 1939. It was contained in a document, the codicil, which was 
made after that date, or was made in two documents, the will and the 
codicil, which were to be regarded as one document made at the date of 
the codicil. In reaching that conclusion he got some assistance from 
Anderson v. Anderson, 13 Eq. 381, and In re Blackburn, 43 Ch. D. 75. 
Accordingly, the section had no application. 

CounsEL: Jopling ; Roxburgh, K.C., and Belsham ; C. D. Myles. 

Soricitors: Playne & Co. ; Peacock & Goddard. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


In re Watford Corporation and Ware’s Contract. 

18th December, 1942. 

Emergency legislation—Vendor and purchaser—Agreement for sale of land— 
Purchase price payable by twenty-five annual instalments—War Damage 
Contribution—Liability—War Damage Act, 1941 (4 & 5 Geo. 6, c. 12), 8. 18. 
Adjourned summons. 

By an agreement dated 19th October, 1927, made between Watford Cor- 
poration and the applicant, the corporation agreed to sell to the applicant a 
dwelling-house for £750, the purchase price to be paid by twenty-five equal 
annual instalments. The agreement provided for the payment by the pur- 
chaser of certain additional sums to cover rates, water rates, fire insurance 
and external painting. The corporation undertook to do external repairs. 
The agreement contained no general provision for the apportionment of any 
outgoings. The purchaser was let into possession of the property on the 
signing of the agreement and had duly paid the instalments of the purchase 
price each year. By this summons the purchaser sought a declaration 
that he was not liable to indemnify the corporation against any part of the 
war damage contributions which the corporation was liable to pay under the 
War Damage Act, 1941. 

Srmonps, J., said that it was common ground that the owner of the only 
proprietary interest in the property was the corporation, and therefore the 
corporation were primarily liable under s. 23 of the Act of 1941 to pay the 
war damage contribution. The question was whether the corporation was 
entitled as against the purchaser to recoupment. That right could only 
arise in one of three ways: It must be provided for by the statute or by the 
agreement, or it must arise under some general principle of equity. First, 
it was clear that, although the Act provided for many contingencies, it 
did not provide for the recoupment by the purchaser to the vendor of the 
contribution made by the vendor. Secondly, it was clear that no right 
of recoupment was given by the agreement. If there was any such right, 
it must be based on some general principle. He knew of no equitable 
principle which enabled a vendor independently of any statutory provision 
or contractual right to recover from a purchaser, even if he had gone into 
possession, a payment which the vendor had made under a statutory 
liability arising before the time fixed for completion. The decision of 
Farwell, J., in Jacobs’ and Stedman’s Contract [1942] Ch. 400; 86 Sox. J. 
190, did not cover the point he had to decide, as in that case the question 
was whether the contribution was an * outgoing” within the conditions 


Simonds, J. 


»* AWAD D me 


=F Soe OS 2 


we lca oO F 


January 23, 1943 


THE SOLICITORS’ JOURNAL 


[Vol. 87] 31 





of sale. Accordingly, there would be a declaration in the terms asked for 
by the purchaser. ' 
CounseL: Lindsay Jopling ; Raymond Jennings. 
Soxiicrrors : Shaen, Roscoe & C'o.; The Town Clerk, Watford. 
[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 


Huckle v. Lowestoft Corporation. 
Viscount Caldecote, L.C.J., Tucker and Cassels, JJ. 
29th and 30th October, 1942. 

Local government—Town and country planning—Ribbon development— 
Restrictions on aecess to highway—Restriction withdrawn—Claim for 
compensation for injurious affection—Date for assessment of compensation 
—Restriction of Ribbon Development Act, 1935 (25 & 26 Geo. 5, c. 47) 
88. 1, 2, 7 and 9. 

Appeal by way of case stated from the award of an official arbitrator 
under the Acquisition of Land (Assessment of Compensation) Act, 1919, 
on questions arising as to the rights of a claimant to compensation under 
the Restriction of Ribbon Development Act, 1935. 

The claimant had applied to the highway authority for consent to the 
construction of a new means of access from his land to the highway. The 
highway authority consented on 17th November, 1937, subject to a 
condition as to the lay-out of the new road at the point where it was to join 
the highway. An appeal to the Minister of Transport against this 
restriction under the 1935 Act failed, and the claimant thereupon asked for 
compensation under s. 9 of the Act. Section 9 deals with compensation for 
injurious affection by the operation of ss. 1 and 2 of the Act. Section 1 
deals with the adoption of standard widths for roads, and s. 2 provides 
(inter alia) that it shall not be lawful without the consent of the highway 
authority to construct, form or lay out any means of access to or from the 
road. Under s. 7 any consent which a highway authority has power to 
give under ss. 1 and 2 may be given subject to such conditions as the 
highway authority think fit to impose. Section 9 (1) provides that “if 
any person having any estate or interest in land, which includes any piece 
of land subject to restrictions in force under s. 1 or s. 2 of this Act, proves 
that his estate or interest is injuriously affected by the restrictions, he 
shall be entitled to recover from the highway authority compensation for 
the injury to that estate or interest . . .”” provided that, without prejudice 
to the power of the highway authority to agree with any claimant as to the 
payment of compensation, *‘ no claim for compensation under this section 
in respect of injurious affection to any estate or interest shall be entertained 
by an arbitrator (a) unless the claimant satisfies the arbitrator (i) that 
proposals for the development of that land which at the date of the claim 
to compensation are immediately practicable or would have been so if this 
Act had not been passed, are prevented or injuriously affected by the 
restrictions . . .”’ Section 9 (4) provides (inter alia): “‘ (a) in assessing 
the market value of the estate or interest when the piece of land is subject 
to the restrictions there shall be taken into account any modification of 
those restrictions by reason of any consent given by the highway authority 
and any conditions attached to such consent, or by reason of any under- 
taking given or proposed to be given by the highway authority, and any 
such consent, conditions or undertaking shall be embodied in the award...” 
The claimant put in his claim for compensation on 13th June, 1939, and on 
17th March, 1941, the highway authority gave an undertaking in accordance 
with s. 9 (4) (a) that the condition attached to the town council’s 
previous consent might be regarded as withdrawn. The arbitrator heard 
the case on 16th and 17th November, 1941, and made his award on 
10th March, 1942. 

Viscount CaLpEcorE, L.C.J., said that on questions 1 and 2 the question 
first arose as to the time at which the market value of the estate or interest 
in the land was to be assessed. Apart from anything to the contrary in the 
Act, when Parliament provided for compensation, a claimant was entitled 
to compensation as at the moment when he suffered the loss in respect of 
which he was claiming compensation. Otherwise the amount of the 
compensation would depend on the engagements of the arbitrator or the 
dilatoriness or otherwise of the compensating authority, or upon a number 
of accidents which might happen to postpone the hearing of the claim. He 
could not take the view that by the use of the word * proves ” in s. 9 (1) 
Parliament intended to say that no right to claim compensation existed 
until the proof had been given. The purpose of the proviso to s. 9 (1) was 
that a man could not claim compensation unless he was in a position to 
show that his proposals had actually been thwarted by the restrictions 
imposed by the highway authority. There was no clear indication that 
Parliament meant, by inserting the words * that proposals for the develop- 
ment . . . had not been passed ” in the proviso to s. 9 (1), that the time 
at which the compensation should be fixed should be the hearing of the 
claim and not the making of it. Nor was there a word in s, 9 (4) to suggest 
that this was so. On the whole the correct basis of assessment of compensa- 
tion under s. 9 was the conditions as at the date of the claim to compensation, 
namely, 13th June, 1939, but a qualification must be added to that answer 
which might result in a re-hearing to some extent of the claim. The third 
question was whether, in assessing compensation, the arbitrator was 
entitled to have regard to the injurious affection due to war conditions. 
A literal answer to the question would be in the negative, but in taking 
into account the withdrawal of the restrictions or the undertaking given 
by the highway authority the arbitrator was entitled to have regard to the 
fact that war had aiready broken out, and was likely to last for some 
considerable time. Having regard to the answer to question | it was 
unnecessary to answer question 3. The arbitrator might think it right to 
reconsider his award in the light of the outbreak of war, or he might think 
it unnecessary to give any further consideration to that point because he 


a 





had already considered it in taking into account the withdrawal of the 
restrictions. 

TvuckKER and CassELs, JJ., delivered judgment to the like effect, and the 
case was remitted to the arbitrator to make his award. 

CounseL : Harold B. Williams; Craig Henderson, K.C., and 
W. Summerfield. 

Soricitors : Greene, Morgan & Greene, Ipswich ; Sharpe, Pritchard & Co., 
for F. B. Nunney, Town Clerk, Lowestoft. 

{Reported by MATRICE SHARE, Esq., Barrister-at-Law.] 


Horton v. Owen. 
Viscount Caldecote, L.C.J., Tucker and Cassels, JJ. 4th November, 1942. 
Emergency legislation—Direction of Minister of Labour and National Service 

—Failure to comply with directiton—Reasonableness of failure irrelevant to 

question whether offence of failure to comply has been committed—Defence 

(General) Regulations, 1939 (S.R. d& O., No. 927), regs. 58a, 92. 

Appeal by way of case stated from the decision of the stipendiary 
magistrate and two justices of the peace for the petty sessional division of 
Miskin Higher, Glamorganshire, dismissing an inforraation under reg. 58 
of the Defence (General) Regulations, 1939, for unlawfully failing to comply 
with a direction given on behalf of the Minister of Labour and National 
Service to take up employment as a fitter with Joseph Lucas, Ltd., at 
Cwmbran, Monmouthshire. 

The grounds on which the magistrates had dismissed the information 
were that though the respondent was capable of doing the work in question 
they were not satisfied that there were any facilities to enable him to travel 
daily between Abercynon and Cwmbran, and that in view of periodic 
night attacks of asthma and coughing and Jack of nursing attention if he 
lodged at Cwmbran, he had not acted unreasonably in refusing to 
comply with the direction. 

Viscount CALpEcoTE, L.C.J., said that he had come to the conclusion 
that his decision must be the same as that reached in Minister of Agriculture 
and Fisheries v. Price [1941] 2 K.B. 116, where the court held that the 
magistrates had nothing to do with the reasonableness of the direction given 
by the Minister, but had merely to consider the question whether the 
direction had been properly given and whether the person directed had 
failed to comply with it. The case must go back to the magistrates with 
an intimation that the court considered that the offence had been proved. 

Tucker, J., said that the court was not concerned with whether or not 
there were any mitigating circumstances. There was nothing in reg. 92 
providing that, before anyone was convicted, it must be proved that he 
had unreasonably faYled to comply with any regulation, order or direction. 
There was no finding in any way impugning the propriety of the direction, 
and there was only one course which the magistrates could take on the 
facts found. 

CaSsELs, J., concurred. 

CounsEL: The Solicitor-General and Arthian Davies. 

Soricttor: The Solicitor to the Ministry of Labour and National Service. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 








War Legislation. 


STATUTORY RULES AND ORDERS, 1942 AND 1943. 


E.P. 17. Apparel and Textiles. Cloth (Making-up and Use) (No. 15) 
Directions, Jan. 5. (Amending S8.R.O., 1942, No. 2524). 
E.P. 18. Apparel and Textiles. Cloth (Making-up and Use) (No. 16) 


Directions, Jan. 7 (Gloves). 
E.P. 7. Apparel and Textiles. Footwear (Maniffacture and Supply) 
(No. 6) Directions, Jan. 1. 
E.P. 2671. Apparel and Textiles. Gloves (No. 5) Directions, Dec. 31. 
E.P. 2591. Apparel and Textiles. Handkerchiefs Directions, Dec. 24. 
E.P. 46. Cheese (Rationing) Order, 1942, Amendment Order, Jan. 9. 
E.P. 35. Consumer Rationing (No. 8) Order, 1941. General Licence, 
Jan. 7, re supply of overall cloth. ° 
Control of Fuel (No. 3) Order, 1942, General Directions 


E.P. 31. 
(Glasshouse Heating) No. 1, Jan. 2. 

E.P. 15. Controt of Manufacture and Supply Orders (Amendment) 
(No. 2) Order, Jan. 2. 

E.P. 28. Feeding Stuffs Distribution (Licensing and Control) 
Order, 1942 and Feeding Stuffs (Control) (Northern Ireland) 
Order, 1941. General Licence, Jan. 6. 

E.P. 56. Feeding Stuffs (Regulation of Manufacture) Order, 1942. 
General Licence, Jan. 12. 

E.P. 11. Flour. Order, Jan. 4. 

E.P. 48. Food Control Committees (Local Distribution) Order, 1939. 
Order, Jan. 9, amending General Licence, Aug. 22, 1942. 

E.P. 47. Food (Points Rationing) (No. 2) Order, 1942. Amendment 


Order, Jan. 9. 
E.P. 38. Food Transport (Pre-packed Butter). Directions, Jan. 7. 
E.P. 5. Fresh Fruit and Vegetables (Restriction on Dealings) 
Order, Jan. 8. 
No. 2680/L. 40. Juvenile Courts, England. Juvenile Courts (Con- 
stitution) Rules, Dec. 23. 
National Health Insurance (Additional Benefits) Amend- 
ment Regulations, Dec. 22. 
National Health Insurance (Dental Benefit) Amendment 
Regulations (No. 2) Dee. 29. 
Nationa] Registration Amendment Regulations, Dec. 31. 
Potatoes (1942 Crop) (Control and Prices) (No. 2) Order, 
1942. Amendment Order, Jan. 9, giving Supplementary 
Directions. 


No. 2690. 
No. 2686. 


No. 2688. 
E.P. 44. 
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Public Entertainments (Dog Races) Order, Jan. 4. 

Public Health, England. Venereal Diseases Rules, Nov. 16. 

Requisitioning of new Privately-owned Railway 
Wagons. Notice, Dec. 31. 

Road Vehicles (Functional and other Marks) Order, Jan. 6. 
Supreme Court, England. Procedure. Non-Contentious 
Probate (United States Forees—Administration of Estates) 
Rules, Jan. 8. 

Tea (Current Prices) Order, 1941. Amendment Order, Jan. 11. 

Trading with the Enemy (Specitied Persons) (Amendment) 
(No. 1) Order, Jan. 6. 


STATIONERY OFFICE. 
List of Statutory Rules and Orders, Dec. 1 to 31, 1942. 


E.P. 32. 
No. 2356. 
E.P. 2670. 


E.P. 53. 


No. 57/L. 2. 


E.P. 51. 
No. 4. 








Rules and Orders. 


S.R. & O., 1943, No. 57/L.2. 
SUPREME COURT, ENGLAND—PRocepvre. 
THE NON-CONTENTIOUS ProgaTe (UNITED States ForcesS—ADMINISTRA- 
TION OF Estates) Reuves, 1943. Datrev JANcARY 8, 1943. 

I, the Right Honourable Frank Boyd, Baron Merriman, President of 
the Probate, Divorce and Admiralty Division of the High Court of Justice, 
with the concurrence of the Right Honourable John, Viscount Simon, 
Lord High Chancellor of Great Britian, and the Right Honourable Thomas 
Walker Hobart, Viscount Caldecote, Lord Chief Justice of England by 
virtue of the powers conferred by Regulation 5 of the Defence (United 
States Forces—Administration of Estates) Regulations, 1942,* hereby 
make the following Rules under s. 100 of the Supreme Court of Judicature 
(Consolidation) Act, ]925 :— 

1. Grants to Official Solicitor on certificate of U.S. authority.|—Certiticates 
filed by the Official Solicitor in the Principal Probate Registry under 
paragraph | of Part I of the First Schedule shall be accompanied by a 
statement in writing signed by or.on behalf of the Official Solicitor stating— 

(a) the gross amount (so far as ascertainable) of the estate in respect 
of which the grant is sought, and where it is situated ; 

(b) particulars of the assets (so far as ascertainable) ; 

(c) whether the deceased left a document purporting 
testamentary. 

2. Grants to Official Solicitor on application by third parties.|—(1) A person 
who desires to apply under paragraph 2 of Part I of the First Schedule 
for an order that the Official Solicitor be directed to apply for a grant of 
administration of the estate of a deceased member of the United States 
Forces may apply by summons, ex parte, toa Probate Registrar at Somerset 
House, Strand, London, W.C.2. 

(2) The application shal! be supported by an affidavit stating— 

(a) that the applicant has a claim against the estate of a deceased 
member of the United States Forces ; 

(6) that he has submitted the claim to the officer responsible for the 
affairs of the deceased, and that the claim has not been satistied ; 

(c) that no grant of representation of the estate has been made by a 

Court in the United Kingdom ; 

(d) the nature of the claim ; 
(e) any other relevant facts in support of the application. 

(3) The costs of the application shall be costs in the action. 

(4) An application by the Official Solicitor for a grant of representation 
of the estate, being an application made pursuant to a direction given by 
an order of the Court under the said paragraph 2, shall be accompanied by— 

(a) a copy of the order ; 

(6) the valid certificate of appointment of the officer responsible for 
the affairs of the deceased ; 

(c) such a statement in writing as is mentioned in Rule | of these 

Rules. 

3. Supplementary provisions relating to grants.|\—(1) A grant of adminis- 
tration to the Official Solicitor made under or by virtue of Part I of the 
First Schedule shall not be resealable. 

(2) Where, whether before or after the grant to him of administration, 
the Official Solicitor obtains possession of any document purporting to be 
testamentary which has been left by the deceased, he shall retain possession 
thereof pending the making of an application for further representation 
of the estate. 

(3) Where, after a grant has been made to the Official Solicitor a further 


to be 


grant of representation of the estate to some other person is made or | 


resealed by the court, any person who desires to obtain an order of the 
court giving directions to the Official Solicitor with respect to any matter 
relating to the estate, may apply by summons to a Probate Registrar at 
Somerset House. 

4. Amendment of grant to Official Solicitor.|—(1) Where the Official 
Solicitor has obtained a grant of administration of the estate in the United 
Kingdom, and it appears that representation of the estate has been granted 
in Scotland or Northern Ireland, the Official Solicitor shall apply, by 
affidavit, for an order that the grant be amended by confining it to the 
estate in England and that the amount of the estate in respect of which 
the grant was made be amended. 

(2) A grant amended pursuant to an application made under this Rule 
shall not be deemed to have ceased as regards estate in England. 

5. Application for extension of time.|—An application for extension of time 
under paragraph (1) (6) of Regulation 2 shall be made by summons to a 
Probate Registrar at Somerset House. 


* S.R. & O. 1942, No. 2562. 


Schedule referred to by number means the Regulation, Schedule or Part 
so numbered in the Defence (United States Forces—Administration of 
Estates) Regulations, 1942. 
7. Citation.|—These Rules may be cited as the Non-contentious Probate 
| (United States Forces—Administration of Estates) Rules, 1943. 
Dated the 8th day of January, 1943. 


| 6. Interpretation.|—In these Rules a Regulation, Schedule or Part of a 


Merriman, P. 
Simon, C,. 


Caldecote, C.J. 


We concur. 








Notes and News. 


Honours and Appointments. 

The India Office announces that the King has been pleased to appoint 
Mr. Dennis NEIL O’SULLIVAN to be a Judge of the Chief Court of Sind in 
the vacancy due to the appointment of The Hon. Eric Weston to be a 
| Judge of the High Court in Bombay. Mr. O'Sullivan was called by Gray’s 
Inn in 1920. 

Mr. Jous C. Kitcuix, Deputy Town Clerk of Ilford, Essex, has been 
appointed Town Clerk and solicitor of Weston-super-Mare. Mr. Kitchin 
was admitted in 1928, and was formerly assistant solicitor in the Town 
Clerk’s Department at Norwich. 

Mr. Eric Dyson, solicitor, of Messrs. Burton & Dyson, solicitors, of 
Gainsborough, Lines, has been appointed Coroner for the Kirton district 
of Lincolnshire, Parts of Lindsey, in succession to the late Mr. G. E. Davy. 
Mr. Dyson was admitted in 1919. 

Notes. 

The net new life business completed by the Alliance Assurance Co., Ltd., 
during 1942 amounted to approximately £1,400,000. 

An ordinary meeting of the Medico-Legal Society will be held at Manson 
House, 26, Portland Place, W.1, on Thursday, 28th January, 1943, at 
4.30 p.m., when a paper will be read by H. E. Cox, D.Sc., Ph.D., F.LC., 
on ** Recent Developments in Food Legislation.” 

At the annual meeting of the North Staffordshire and District Law 
Society, Limited, the following officers were appointed: President, 
Mr. H. C. C. Collis; Vice-President, Mr. H. Grindey; Hon. Secretary, 
Mr. F. L. Dickson; Hon. Treasurer, Mr. H. Grindey; Hon. Auditors, 
Messrs. H. B. Hackney and H. Moreton. 

A generous gift of the American Restatement of the Law, popularly 
known as the Corpus Juris, has been made to the Bar Library at the Royal 
Courts of Justice, says The Times. The librarian, Mr. R. A. Riches, who 
had read in the preface to Lord Wright’s ** Legal Essays and Addresses ” 
that the volumes of the Restatement should be in every English law library, 
wrote to Mr. Richard W. Hale, a well-known Boston lawyer, about the 
matter. Mr. Hale made inquiries among friends which resulted in six offers 
of the Restatement being made. A complete set has now arrived in this 
| country, given by the American Law Book Company, free of all costs, a 
| gift greatly appreciated by the legal profession. 

According to an obituary notice in The Times, Mr. John William Bury, 
of Southport, has died aged eighty-two, ~ for over sixty years he was the 
much respected managing clerk of Messrs. L. and W. Wilkinson, solicitors, 
Blackburn.” Another notice in The Times reported the death of Mr. Sydney 
Chambers Coker, of Tottenham, ** the trusted clerk and friend for over 
fifty years of Messrs. Baker & Nairne, solicitors, of Salters Hall Lodge, 
St. Swithin’s Lane, E.C.4.”. Messrs. Wontner & Sons, solicitors, of High 
Holborn, W.C.1, report with regret the death of their senior managing 
clerk, Mr. Francis Kalb. Mr. Kalb had been in the law all his working life 
and was with Messrs. Wontner & Sons for over forty years. He will be 
greatly missed by the many who knew him. 








Wills and Bequests. 
Mr. Arthur Chichester Borlase, retired solicitor, of Penzance, left £19,381, 
with net personalty £19,308. 
Mr. Thomas Bourchier-Chilcott, barrister-at-law, left £15,218, with net 
personalty £15,153. 








Court Papers. 
APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION. 
HILARY SItTTInes, 1943. 
ROTA OF REGISTRARS IN ATTENDANCE ON 


COURT OF 


Mr. Justice 
FARWELL 
Mr. Blaker 

Andrews 
Jones 
Hay 
Reader 
Blaker 


Group B. 

Mr. Justice Mr. Justice. 
MORTON UTHWATT 
Witness Non-Witness 

Mr. Jones Mr. Andrews 
Hay Jones 
Reader Hay 
Blaker Reader 
Andrews Blaker 
Jones Andrews 


APPEAL 
Court I. 
Mr. Reader 
Blaker 
Andrews 
Jones 
Hay 
Reader 


EMERGENCY 
RoT. 


A. 
Mr. Jones 
Hay 
Reader 
Blaker 
Andrews 
Jones 


Monday 
Tuesday, 
Wednesday 
Thursday, 
Friday 
Saturday, 
Group A. 
Mr. Justice Mr. Justice 
BENNETT SIMON Ds 
Non- Witness Witness 
Mr. Hay Mr. Reader 
Reader Blaker 
Blaker Andrews 
Andrews Jones 
Jones Hay 
Hay Keader 


DATE 


Monday, 
Tuesday, 
Wednesday, 
Thursday, 
Friday, 
Saturday, 


Jan, 25 
*” 26 








